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3D Trade Mark (Trade Dress) 
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Trade Dress 

2 important requirements 

 
1. Acquired Distinctiveness 

 

2. Cannot be functional 
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Distinctive of a single trade source? 



USPTO: Non-Distinctive 

“Consumers are aware of Japanese bamboo half-moon 
shaped carrying-bags” 

 

“Humans in Japan and the Japanese fishing industry 
needing a carryall for lunch have routinely utilized the style.” 

 

“Applicant’s mark is merely an appropriation of a style of bag 
from the Japanese culture.” 

 

“Merely reintroducing and training Americans on how to 
stylishly wear a traditional piece via social media is not 
sufficient for acquired distinctiveness and recognition as a 
source indicator for the goods.” 
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Etsy 
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Mere publicity not determinative 

“While the style may have been promoted as the new ‘it’ 

style for a season with high sales, coverage routinely 

highlights that the style is not new or distinct.”  

 

“Beyond a cursory look at pages from the unseasoned 

fashion bloggers and ‘blogger babes of Instagram’; true 

industry insiders, cultural institutions, critics and readers 

pushed back at any distinctiveness of the bag, in 

particular toting its cultural roots and past trends by 

higher- and lower-end designers.” 
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USTPO: Registration Refused 

“While it is clear that applicant received recent notoriety 

for its current reiteration of the known cultural bag, the 

product is not distinctive.” 

 

“To be clear, again, the style is not new. The record is 

unclear and silent as to what registrable elements 

applicant’s believes to have added to or differentiated 

from the original styles to create a source indicator for 

the goods.” 
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The Maasai 
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Fighting Back 
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Maasai IP Initiative (MIPI) 

• License Use of the “Maasai” name & signature 
Maasai style 

 

• Gain consensus within the community on 
appropriate usage 

 

• Distributing funds 

 

• Projection: USD 10 million in annual license 
fees 

 

42 



43 



 

44 


